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THE ORIGIN OF THE HAGUE ARBITRAL COURTS 

The purpose of this study is the narration in detail of the responsible 
suggestions and action that resulted in erecting the Permanent Court of 
Arbitration at The Hague and in bringing into the realm of "practical" 
statesmanship the Court of Arbitral Justice, designed as a genuine 
tribunal instead merely of a panel of judges. The origin of these courts, 
which, even as they exist, are the greatest achievements in the institu- 
tionalizing of international law, is important because in some degree it 
demonstrates the processes by which international law grows and it 
registers to some extent the state of its legislative development. Every- 
body knows that you cannot bring a code of international law into 
effect by the process of introducing a bill in any legislature, but beyond 
that there is no agreement or even any very clear conception as to the 
processes of securing international institutions. A study of the origins 
of the two Hague courts of general jurisdiction furnishes some clue to 
the existing processes, and is the more interesting because most "prac- 
tical " people denied their possibility so long as the constituent conven- 
tions were not actually in existence. The origins of these two courts, 
in so far as they reveal a principle, point to the conclusion that the 
idealism of the world can be wrought into effective machinery when the 
trained publicist takes hold of it and works it into forms harmonizing 
with existent conditions. 

In international affairs it is perhaps more true than elsewhere, that 
"you never can tell till you try." The reason is obvious, and may be 
pointed out because of its bearing on the approaching success of plans 
for a real international judicial court. International public opinion is 
the most elusive of any kind of public opinion; in fact, the international 
public opinion which must in the future uphold international institutions 
does not now really exist at all. Literally, we do not see the woods for 
the trees, and publicists dealing with matters of the international order 
actually must grope their way through the trunks of national partic- 
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ularism to their goal of international institutions. Illustrations might 
be given ad libitum, but it is sufficient to mention that the Permanent 
Court was perhaps the least-expected result of the First Hague Confer- 
ence and that the barely unsuccessful career of the Court of Arbitral 
Justice through the Second Hague Conference was a genuine surprise 
to most observers, while the blocking of its full realization came from 
quarters previously unsuspected. Because the origin of these courts 
indicated the truth that the world was ready for much better instru- 
ments for conducting its work than it hitherto possessed is a reason for 
its examination being worth while. 

I. THE PERMANENT COURT OF ARBITRATION 

Assignment of credit for the existence of the Permanent Court of 
Arbitration at The Hague usually depends upon the national complexion 
of the person who seeks to place the honor. Americans say it was due 
to an American proposal; Britons, to a British proposal; and continental 
Europeans can usually find arguments to show that it had an origin 
among their publicists. To be sure, controversy has not been acute on 
the subject, but its existence at low tension suggests that a careful his- 
tory of the origin of the court might throw light upon what may well be 
considered the normal development of international judicial machinery. 

The Permanent Court came into existence not because of the proposal 
of any single state participating in the First Hague Conference, but be- 
cause the world was ready for the idea. For all practical purposes, it 
may be said to have originated simultaneously in three quarters, and it 
is scarcely too much to say that Russia, Great Britain and the United 
States each saw its own proposal transcended in the resultant convention. 
None of them had in their suggestions been entirely successful in es- 
timating the extent of the development for which the world was ready. 

The idea of an international tribunal was, of course, not new, for it had 
been broached with increasing frequency during six hundred years, 
from the days of Pierre du Bois. But it was not until 1899 that there was 
convened a general conference capable of discussing the question with 
responsible authority. Besides the knowledge on the subject in the 
minds of the delegates, a volume of texts relating to the Conference 
program and prepared by Jonkheer van Daehne van Varick under the 
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title of Actes et Docurmrds relatifs au Programme de la Confirence de la 
Paix, was issued by the Dutch government. Another volume, W. E. 
Darby's International Tribunals, was placed in the hands of the delegates 
and the fifty or more projects in it made available to the responsible 
negotiators the ideas that had been fructifying. Curiously enough, the 
applicable chapters of James Lorimer from his Institutes of the Law of 
Nations — ^in many respects superior to other projects — were not referred 
to in either volume. But the omission was one of diligence rather than 
of importance, for after the Hague Conference was once seized of the 
proposal for an international court its experienced delegates were quite 
capable of going through to a conclusion without academic assistance. 
It does not appear that any projects played any important part in their 
decisions, except as is indicated below. 

Credit for first realizing the possibility of developing international 
legal machinery through the First Hague Conference must be given to 
the United States, though it must not be overlooked that Frederick de 
Martens, who was responsible for the Russian program, had provided 
the following as a subject of its labors: 

8. Acceptance, in principle, of the use of good offices, mediation and 
voluntary arbitration, in cases where they are available, with the pur- 
pose of preventing armed conflicts between nations; understanding in 
relation to their mode of application and establishment of a uniform 
practice in employing them. 

This article in the program of December 30, 1898, may be considered 
as deducible from the closing sentences of the Czar's manifesto of 
August 24, 1898, in which it is said: 

It [the conference] would converge in one powerful focus the efforts of 
all the states which are sincerely seeking to make the great conception 
of universal peace triumph over the elements of trouble and discord. 
It would at the same time cement an agreement by a corporate consecra- 
tion of the principles of equity and right, on which rest the security of 
states and the welfare of the peoples. 

The writer does not know the origin of this article of the program, but 
it is not unlikely that M. de Martens' experiences as an arbitrator had 
to do with it. 
Dr. David Jayne Hill, then an assistant secretary of state, was re- 
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sponsible for the instructions of April 18, 1899, issued to the American 
delegates by Secretary Hay and in them occurs this passage: 

The eighth article, which proposes the wider extension of good offices, 
mediation and arbitration, seems likely to open the most fruitful field 
for discussion and future action. "The prevention of armed conflicts 
by pacific means," to use the words of Count Muravev's circular of 
December 30, is a purpose well worthy of a great international conven- 
tion, and its realization in an age of general enlightenment should not be 
impossible. The duty of sovereign states to promote international 
justice by all wise and effective means is only secondary to the fun- 
damental necessity of preserving their own existence. Next in impor- 
tance to their independence is the great fact of their interdependence. 
Nothing can secure for human government and for the authority of law 
which it represents so deep a respect and so firm a loyalty as the spec- 
tacle of sovereign and independent states, whose duty it is to prescribe 
the rules of justice and impose penalties upon the lawless, bowing with 
reverence before the august supremacy of those principles of right which 
give to law its eternal foundation. 

The proposed Conference promises to offer an opportunity thus far 
unequaled in the history of the world for initiating a series of negotiations 
that may lead to important practical results. The long-continued and 
widespread interest among the people of the United States in the es- 
tablishment of an international court, as evidenced in the historical 
resume attached to these instructions as Annex A, gives assurance that 
the proposal of a definite plan of procedure by this Government for the 
accomplishment of this end would express the desires and aspirations 
of this nation. The delegates are, therefore, enjoined to propose, at an 
opportune moment, the plan for an international tribunal, hereunto 
attached as Annex B, and to use their influence in the Conference in 
the most effective manner possible to procure the adoption of its sub- 
stance or of resolutions directed to the same purpose. It is believed that 
the disposition and aims of the United States in relation to the other 
sovereign Powers could not be expressed more truly or opportunely 
than by an effort of the delegates of this Government to concentrate 
the attention of the world upon a definite plan for the promotion of 
international justice. 

Annex A referred to is an historical resume of the part the United 
States had played in developing arbitration, ranging from the resolution 
of the Massachusetts Senate in 1832 up to the then recent publication of 
Moore's Digest of International Arbitrations. Reverting from govern- 
mental action to projects, the historical r^sum^ mentions those of 
Bluntschli, Lorimer, David Dudley Field, Leone Levi, the Institute of 
International Law in 1874 and 1875, the Universal Peace Congress in 
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1893, the Interparliamentary Conference of 1895 and the Bar Associa- 
tion of the State of New York in 1896. Too great elaboration and com- 
plication and the lack of opportunity to propose them to an authoritative 
international body are assigned as the twin reasons for their failure. 

Annex B ^ consisted of a plan for an international tribunal embodying 
"the most useful suggestions of all the plans proposed," but though it 
was prepared in April, it was not destined to be the earliest proposal 
introduced into conference, except by reputation. It affected the course 
of events in the Third Commission of the Conference, which had to do 
with arbitration; and the advocacy of the eventual scheme by the del- 
egates of the United States, together with their ardent championship 
of the Permanent Court, goes far toward entitling them to credit for its 
establishment. 

The course of the court project through the Third Commission of the 
Conference makes its origins clear. 

In his instructions of May 16, 1899, to Sir Julian Pauncefote, first 
British delegate, the Marquis of Salisbury wrote :^ 

With regard to the question of making the employment of mediation 
or arbitration more general and effective for the settlement of inter- 
national disputes, it is unnecessary for me to say that it is a matter to 
which Her Majesty's Government attach the highest importance, and 
which they are desirous of furthering by every means in their power. 
During the negotiations which your excellency has conducted at Wash- 
ington for the conclusion of a treaty of general arbitration between this 
country and the United States, you were placed in full possession of the 
views of Her Majesty's Government on the subject. Those views have 
further received practical application in the conclusion of a treaty, also 
negotiated by your excellency, for the submission to arbitration of the 
disputed question of the frontier between British Guiana and Ven- 
ezuela. [See Foreign Relations, 1896, 222 and 255.] The success with 
which you conducted both these negotiations induces Her Majesty's 

' See these annexes in For. Rel., 1899; Sen. Doc. No. 444, 60th Cong., 1st Sess., 
18-23; and World Peace Foundation, Pamphlet Series, III, 4, 6-12. It will be well 
for the student to look up for comparison with this International Justice; with a plan 
for its permanent organization by David Jayne Hill. This was a paper read before 
the American Social Science Association at Saratoga on September 3, 1896, and the 
Brooklyn Institute of Arts and Sciences on October 26, 1896. It was published in 
pamphlet form from a text to be found in the Yale Law Journal, 6:1, and Journal of 
Social Science, 34:98. 

2 Miscellaneous, No. 1 {1899), 9-10, in Pari. Pap. 1899, CX. 
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Government to feel sanguine that on the present occasion your efforts 
may be equally productive of good result. 

On May 17, doubtless before these instructions were received, Andrew 
D. White, the first American delegate, wrote that "it turns out that ours 
is the only delegation which has anything like a full and carefully ad- 
justed plan for a court of arbitration. The English delegation, though 
evidently exceedingly desirous that a system of arbitration be adopted, 
has come without anything definitely drawn. The Russians have a 
scheme; but, so far as can be learned, there is no provision in it for a 
permanent court." ' 

On May 23 the American delegation met to discuss the matter of 
asking additional instructions on arbitration, due to a fear that the 
Monroe Doctrine had not been sufficiently considered in connection 
with its plan. The telegram was drafted and sent the next day, but 
the tenor of the reply is not of public record. On the 24th, Sir Julian 
Pauncefote and others called on the Americans to talk over the general 
subject. The first session of the commission had met, but it was purely 
formal, and the first business meeting was scheduled for two days ahead. 

Russia, it seems, had at first given out that she had no definite plans 
for a tribunal, but soon after the Conference convened on May 18 the 
statements of the Russian delegates were discrepant on this point, and 
by May 25 Russia proposed a system of arbitration, mediation and 
inquiry, which Baron de Staal, head of the delegation, said would be 
laid before the body in a few days. This evident change in the Russian 
plans was probably due to the volume of texts relating to the Confer- 
ence program which had been prepared by Jonkheer van Daehne van 
Varick, published by the Dutch Government and placed in the hands 
of the delegates. It contains, under the head of adjustment of inter- 
national disputes, 18 projects relating to good offices, mediation and 
voluntary arbitration, many of which are cited in Mr. Hay's historical 
memorandum mentioned above. 

On May 26 the second session of the Third Commission under the 
presidency of L^on Bourgeois was held. The proceedings began with 
the reading of a letter from Baron de Staal enclosing two documents. 

' Autobiography of Andrew D. White, 11, 255. Succeeding references to American 
action are based on the same source. 
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One was entitled "Elements for the elaboration of a project of conven- 
tion to be concluded between the Powers participating in the Hague 
Conference" and consisted of 18 articles divided into the three heads of 
good offices and mediation, international arbitration and international 
commissions of inquiry. Articles 7-13, dealing with arbitration, enu- 
merated questions for which arbitration was obligatory and those for 
which it was voluntary only; an annex provided a code of arbitral pro- 
cedure. There was no suggestion of a permanent or even definite court. 
M. Bourgeois, the president, in opening the discussion, after distin- 
guishing between optional, obligatory and compromissary arbitration, 
asked: 

Is there need of establishing in a permanent manner an international 
institution to which would be given a mandate : 

1. Either as a purely intermediary organ, serving to recall to the par- 
ties the existence of conventions, the possible application of arbitration 
and offering to set procedure in motion; 

2. Or as an institution of conciliation before any juridic discussion;, 

3. Or, finally, as jurisdiction under the form of an international 
tribunal? 

Writing on May 28 to Lord Salisbury of the further proceedings. Sir 
Julian Pauncefote said : 

Your lordship will observe that the project contains no provision for 
the establishment of a permanent international tribunal of arbitration, 
though I have gathered from my colleagues that, nevertheless, several 
Powers, including Russia herself, were quite willing to entertain a 
proposal for the establishment of such a tribunal, but that none of them 
were inclined to be the first to introduce the subject. The president, 
immediately after laying the Russian project before the convention, 
invited observations from any delegates who might desire to put for- 
ward any projects of their own, and he appealed to me for any remarks 
I might have to make on the subject of arbitration. 

Sir Julian spoke " in the sort of plain, dogged way of a man who does 
not purpose to lose what he came for," Mr. White reports. He said: * 

Permit me, Mr. President, to ask you if, before proceeding further, 
it would not be useful and opportune to sound the Commission on the 

^ The extensive quotations given from the proces verbaux have been practically 
literally translated in an effort to reflect better their points of contrast. Practically 
all are given in Scott's The Two Hague Conferences of 1899 and 1907, I, 274-286. 
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subject of what is in my opinion the most important question, that is, 
the establishment of a permanent international tribunal of arbitration, 
on which you have touched in your discourse. 

Much has been made of codes of arbitration and rules of procedure, 
but procedure has been regulated up to now by arbitrators or by 
general or special treaties. 

It seems to me that new codes and regulations for arbitration, what- 
ever their merit, do not much advance the great cause which brings us 
together. 

If we desire to take a step in advance, I am of the opinion that it is 
absolutely necessary to organize a permanent international tribunal 
which may be convened on a moment's notice at the request of the con- 
testing nations. This principle established, I believe that we shall not 
have much difficulty in reaching an understanding on the details. The 
necessity for such a tribunal and the advantage it would offer, as well 
as the encouragement and even enthusiasm it would give to the cause of 
arbitration, have been shown with an eloquence, equalled only by his 
force and clarity, by our distinguished colleague M. Descamps in his 
interesting Essai sur I'arbitrage international,^ an extract from which is 
found among the Actes et Documents so graciously furnished to the Con- 
ference by the Dutch Government. Therefore nothing remains for me 
to say on this subject and I should be very grateful, Mr. President, if 
before proceeding further, you would consent to collect the ideas and 
opinions of the Commission on the proposition which I have had the 
honor of submitting to you touching the establishment of a permanent 
international court of arbitration. 

Count Nigra of Italy asked Sir Julian not to insist on his proposal 
being assigned a place on the general order of the Commission's work. 
"It is preferable to follow the order indicated by the president and to 
take up last the English motion, which seems destined to encounter 
difficulties." M. Beernaert of Belgium supported the experienced 
Italian diplomat and added that the proposition found the Commission 
unprepared and that it would be advantageous for its members to have 
time to examine it and, if necessary, refer to their governments concern- 
ing it. Baron de Staal agreed, and M. Beernaert then inquired if Sir 
Julian had a written text. The EngUsh delegate replied that he desired 
only to obtain the opinions of the Commission on the principle, but if 
this was adopted he reserved the right of formulating the proposition 
later. He did not insist on immediate discussion. 

^ Subtitle M&moire aux Puissances. Brussels: Misch & Thron. 1895. 5 fr. Publica- 
tion of Union Interparlementaire. 
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The president, M. Bourgeois, now interposed to say that the Com- 
mission had before it the Russian project and the English motion and 
that, as it seemed difficult to begin discussion in Commission, he proposed 
preliminary study by an examining committee. Baron Descamps of 
Belgium suggested its appointment by the chair, which was the proce- 
dure followed. A general resolution was then passed, a recess was taken 
to give time for choosing the committee and on reassembling a few min- 
utes later Messrs. Asser of Holland, Descamps of Belgium, d'Estournelles 
of France, Holls of the United States, Lammasch of Austria-Hungary, 
De Martens of Russia, Odier of Switzerland and Zorn of Germany were 
named to the Committee of Examination, with M. Bourgeois, president, 
and Count Nigra and Sir Julian Pauncefote, honorary presidents. 
Parliamentary matters took up a minute or so. It is evident, to quote 
from the report of the French delegation, that Sir Julian Pauncefote's 
speech had "put the question of the permanent tribunal of arbitration 
in such a way that discussion of it could not be evaded, and it decided 
the Russian Government to put it also." Just before adjourning M. 
Bourgeois read a communication from Baron de Staal, "which com- 
pletes the Russian proposition." This document, which was to be 
printed and distributed at the same time as Sir Julian Pauncefote's 
motion and which was the first technical proposal for an international 
court presented to any official conference, reads as follows: 

Art. I.« With a view to strengthening, so far as possible, the practice 
of international arbitration, the contracting Powers agree to institute, 
for the period of years, a court of arbitration, to which may be sub- 
mitted the cases of obUgatory arbitration enumerated in Art. 10,' unless 

" This draft was intended to substitute for, or supplement, Art. 13 of the original 
Russian proposition, the text of which is as follows: 

Art. 13. With a view to facilitate recourse to arbitration and its application, the 
signatory Powers have consented to determine by common agreement, for cases of 
international arbitration, the fundamental principles to be observed for the establish- 
ment and rules of procedure to be followed during the trial of the dispute, and the 
pronouncement of the arbitral sentence. 

The application of these fundamental principles, as well as of arbitral procedure 
indicated in the appendix to the present article (Arbitral Code), may be modified 
in virtue of a special agreement between the states which may have recourse to ar- 
bitration. 

' Art. 10. Beginning from the ratification of the present act by all the signatory 
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the interested Powers should fall into accord on the establishment of a 
special court of arbitration for the solution of the conflict arising be- 
tween them. 

The Powers in dispute shall also be able to have recourse to the court 
above indicated in all cases of optional arbitration, if a special agreement 
on this subject is established between them. 

It is understood that all the Powers, without excepting those not 
contracting or those which should have made reservations, may submit 
their differences to this court by addressing the Permanent Bureau 
provided by Art. [5, below] of Appendix A. 

Art. II. The organization of the court of arbitration is indicated in 
Appendix A to the present article. 

The organization of courts of arbitration instituted by special agree- 
ments between the Powers in dispute, as well as the rules of procedure 
to be followed during the settlement of the dispute and the pronounce- 
ment of the arbitral sentence, are determined in Appendix B (Arbitral 
Code). 

The provisions contained in this last appendix may be modified in 
virtue of a special agreement between the states which shall have re- 
course to arbitration. 

The writer stands open to correction, but he believes that this was 
all of the Russian proposition presented at the Commission session of 
May 26. It was about as much as could have been drafted in the 
available interval between the suggestion of Sir Julian Pauncefote 
and the presentation of the project, and it is essentially all that 

Powers, arbitration is obligatory in the following cases, in so far as they do not touch 
the vital interests or the national honor of the contracting States: 

I. In case of differences or of disputes with relation to pecuniary damages proved 
by one state, or its nationals, as a result of ilhcit actions or of negligence of the other 
state, or of the citizens of the latter. 

II. In case of disagreements with relation to the interpretation or application of 
the treaties and conventions mentioned below: 

1. Treaties and conventions dealing with postal and telegraphic affairs, railroads, 
and treating of the protection of submarine cables; regulations concerning the means 
destined to prevent collisions of ships on the high seas; conventions relative to the 
navigation of international rivers and interoceanic canals. 

2. Convention concerning the protection of literary and artistic property, as well 
as of industrial property (patents of invention, trade or commercial marks and com- 
mercial names); monetary and metric conventions; sanitary and veterinary conven- 
tions and those against phylloxera. 

3. Conventions of succession, of cartel and of mutual judicial assistance. 

4. Conventions of demarkation, in so far as they touch purely technical and non- 
political questions. 
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the British delegate transmitted ^ to his government as long after as 
May 31. 

"I did not expect that a reply to my inquiry could be given at this 
session and without careful consideration," wrote the first British del- 
egate. "The president at this juncture laid before the Commission an 
alternative Russian project providing for the establishment of a per- 
manent tribunal, but omitting any details with a view to these being 
inserted." M. de Martens, who wrote the material Baron de Staal 
presented, had evidently drafted it after Sir Julian Pauncefote had 
begun to talk. Though the sequence of events may seem to indicate 
unseemly haste on the part of Russia, it must be remembered that 
M. de Martens was a pubhcist and jurisconsult of manyyears' experience, 
was at that very time engaged in the Venezuelan boundary arbitra- 
tion at Paris as umpire and was familiar not only with all the proposals 
of serious worth for an international court but had before him Baron 
Descamps' essay and Jonkheer van Varick's collection of documents. 
With such an equipment, it is not surprising that he sought to complete 
the Russian project, in a respect he had carefully excluded at the begin- 
ning, solely because he had suddenly become aware that the measure 
was practical. 

After the session of the Commission Sir Julian Pauncefote lost no 
time in setting down his own ideas. In his dispatch of May 26 he details 
it and comments on "the scheme of an international tribunal which I 
have suggested to several of the most eminent and influential delegates, 
and which appears to meet with their approval." His summary at that 
time was as follows: Organization of a permanent international tribunal 
accessible at all times; a permanent ofSce; judges selected from jurists 
or publicists of high character and learning, two names of which shall 
be submitted by each signatory Power; arrangements for arbitration 
to be made through the permanent office; non-signatories to have re- 

^ Miscellaneom No. 1 (1899), Pari. Pap. 1899, CX, 25, where this annex to the 
project is given: "In case of acceptance of Arts. 1 and 2 there would be need: 

"1. Of preparing Appendix A mentioned in the article; 

"2. Of introducing corresponding modifications into the project of Arbitral Code." 

The addition is printed in the annexes to report to the plenary sessions and in 
Scott, op. cit., I, 794. Russia's Appendix A is there translated at page 795 and the 
Arbitral Code at page 789. 
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course to the court on prescribed regulations; a council of administration; 
sharing of expenses. 

On the day the Committee of Examination was appointed it met for 
the initial session, probably in the afternoon. According to the proces 
verbal, the documents then presented included Sir Julian Pauncefote's 
project and the Appendix A referred to in the Russian project. Another, 
and new, project was several amendments offered by Count Nigra of 
Italy to the Russian project, which were ordered to be printed as the 
others had been, but as it did not relate to the court it need not concern 
us further. It thus happened that the details contemplated by Russia 
and Great Britain were presented at the same time and were to be con- 
sidered together, for Sir Julian Pauncefote in writing of the meeting 
said in his report: 

It appears to me that the Russian project might be substantially 
accepted by Her Majesty's Government, provided that it be completed 
by the insertion in Annex A of a simple scheme for the establishment of 
an international tribunal in a few articles which would harmonize with 
the rest of the project. 

In accordance with the request of M. de Martens, who is the author of 
the Russian project, I have framed the above scheme in seven articles 
for insertion, if approved, in Annex A, and I should be grateful if I could 
be informed as early as possible whether it meets in substance with your 
Lordship's [Salisbury's] approval. 

The Russian Appendix A ^ reads as follows: 

1. The contracting Powers establish a permanent Tribunal for the 
solution of the international disputes which shall be brought before it by 
the Powers in dispute in virtue of Article 13 of the present convention. 

2. The Conference shall designate, for the period which shall elapse 
until the meeting of a new Conference, five Powers so that each of them, 
in case of request for arbitration, may appoint a judge, either of the 
number of its nationals or outside of them. 

The judges so appointed constitute the arbitral Tribunal competent 
for the case agreed upon. 

3. If one or several Powers not represented in the arbitral Tribunal 
in virtue of the preceding article is among the Powers in dispute, each 
of the two parties in dispute shall have the right of being represented 
by a person of its choice in the quaUty of judge, having the same rights 
as the other members of the said Tribunal. 

' Cf. Scott's translation, op. cit., I, 795. 
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4. From its members the Tribunal chooses its president who, in case 
of division of votes in equal parts, shall have the preponderant vote. 

5. A permanent Bureau of arbitration shall be established by the 
five Powers which shall be designated in virtue of the present act to 
constitute the arbitral Tribunal. They shall elaborate the regulations 
of this Bureau, appoint the employes thereof, provide for their replace- 
ment when the case arises and fix their salaries. This Bureau, which 
shall be at The Hague, shall comprise a secretary general, an assistant 
secretary, a secretary of archives, as well as the rest of the personnel, 
which shall be appointed by the secretary general. 

6. The expenses of maintenance of this Bureau shall be divided among 
the states in the proportion established for the international postal 
Bureau. 

7. The Bureau annually renders account of its activity to the five 
Powers which appoint it and they communicate the report to the other 
Powers. 

8. The Powers between which a dispute may have arisen shall address 
the Bureau and provide it with the necessary documents. The Bureau 
shall advise the five Powers above-mentioned, which are to constitute 
the Tribunal without delay. This Tribunal shall ordinarily meet at 
The Hague; it may likewise meet in any other city, if an agreement to 
this effect is reached among the interested states. 

9. During the functioning of the Tribunal, the Bureau shall serve 
it as a secretariat. It shall follow the Tribunal in case of its removal. 
The archives of international arbitration shall be deposited with the 
Bureau. 

10. The procedure of the said Tribunal shall be controlled by the 
prescriptions of the Arbitral Code (Appendix B) . 

The text which Sir Julian Pauncefote drafted was presented at the 
same time, in fact before the Russian complementary note, and reads 
in its English text: 

1. With a view to facilitate immediate recourse to arbitration by 
states which may fail to adjust by diplomatic negotiations differences 
arising between them, the signatory Powers agree to organize in the 
manner hereinafter mentioned, a permanent "Tribunal of International 
Arbitration" which shall be accessible at all times and which shall be 
governed by the Code of Arbitration provided by this convention, so 
far as the same may be applicable and consistent with any special stipu- 
lations agreed to between the contesting parties. 

2. For that purpose a permanent Central Office shall be established 
at (X) where the records of the Tribunal shall be preserved and its offi- 
cial business shall be transacted. 

A permanent secretary, an archivist and a suitable staff shall be 
appointed who shall reside on the spot. This office shall be the medium 
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of communication for the assembling of the Tribunal at the request of the 
contesting parties. 

3. Each of the signatory Powers shall transmit to the others the 
names of two persons of its nationality who shall be recognized in their 
own country as jurists or publicists of high character for learning and 
integrity and who shall be willing and qualified in all respects to act as 
arbitrators. The persons so nominated shall be members of the Tribunal 
and a list of their names shall be recorded in the Central Office. In the 
event of any vacancy occurring in the said list from death, retirement 
or any other cause whatever, such vacancy shall be filled up in the man- 
ner hereinbefore provided, with respect to the original appointment. 

4. Any of the signatory Powers desiring to have recourse to the 
Tribunal for the peaceful settlement of differences which may arise 
between them shall notify such desire to the secretary of the Central 
Office who shall thereupon furnish such Powers with a list of the mem- 
bers of the Tribunal from which they shall select such number of arbiters 
as may be stipulated for in the arbitration agreement. They may be- 
sides, if they think fit, adjoin to them any other person, although his 
name shall not appear on the list. The persons so selected shall con- 
stitute the Tribunal for the purposes of such arbitration and shall 
assemble at such date as may be fixed by the litigants. 

The Tribunal shall ordinarily hold its sessions at (X) but it shall have 
power to fix its place of session elsewhere and to change the same from 
time to time as circumstances and its own convenience or that of the 
litigants may suggest. 

5. Any Power although not a signatory Power may have recourse 
to the Tribunal on such terms as shall be prescribed by the regulations. 

6. The Government of (X) is charged by the signatory Powers to 
establish on their behalf as soon as possible after the conclusion of this 
convention a permanent Council of Administration at (X) to be com- 
posed of five members and a secretary. 

The Council shall organize and establish the Central Office which 
shall be under its control and direction. It shall make such rules and 
regulations from time to time as may be necessary for the proper dis- 
charge of the functions of the office. It shall dispose of all questions 
which may arise in relation to the working of the Tribunal or which may 
be referred to it by the Central Office. It shall have absolute power as 
regards the appointment, suspension or dismissal of all employes and 
shall fix their salaries and control the general expenditure. 

The Council shall elect its president who shall have a casting vote. 
Three members shall form a quorum. The decisions of the Council shall 
be governed by a majority of votes. 

The remuneration of the members shall be fixed from time to time by 
accord between the signatory Powers. 

7. The signatory Powers agree to share among them the expenses 
attending the institution and maintenance of the Central Office and of 
the Council of Administration. 
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The expenses of and incident to every arbitration, including the 
remuneration of the arbiters, shall be equally borne by the contesting 
Powers. i» 

"This morning," wrote the first American delegate, Mr. White, on 
May 27, " we had another visit from Sir Julian Pauncefote, president of 
the British delegation, and discussed with him an amalgamation of the 
Russian, British and American proposals for an arbitration tribunal. 
He finds himself, as we all do, agreeably surprised by the Russian doc- 
ument, which, inadequate as it is, shows abifity in devising a permanent 
scheme both for mediation and arbitration. During the day President 
Low, who had been asked by our delegation to bring the various pro- 
posals agreed to by us (the American delegation) into definite shape, 
made his report; it was thoroughly well done, and, with some shght 
changes, was adopted as the basis for our final project of an arbitration 
scheme." 

On May 29 the detailed Russian articles on good offices and mediation 
were discussed in the Committee of Examination, in which the real 
work of the Commission was done. At that session, the second, Mr. 
Frederick W. Holls introduced a project for special mediation in a 
scheme for the selection, by disagreeing nations, of a neutral Power 
whose duty should be to bring them into harmony. This plan eventually 
made the project of mediation practical, and at the moment served to 
keep attention fixed on the American delegation, which was expected to 
keep well to the fore in advancing plans for pacific settlement. 

At the third session of the Committee of Examination on May 31 it 
was announced that at the third meeting of the Commission on June 5 
communication of the British and American projects would be formally 
made and it was added that both had been printed and distributed to 
the members of the Commission. Mr. White has told us that the Amer- 
ican scheme was ready on May 27 and on May 30 Sir Julian Pauncefote 
wrote to Lord SaUsbury: 

I may mention that the United States delegates were instructed to 
present a project of international arbitration not dissimilar to mine in 
some respects, though hampered with provisions relating to procedure. 

" Sir Julian Pauncefote's English text, Conference intemationale de la Paix, Trois- 
ibme Commission, Annexes, 15-16. 
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It was prepared without knowledge of the Russian proposal. It will be 
laid before the Commission, but I am informed by my American col- 
leagues that in view of the altered circumstances of the case, they will 
not press it, but support my proposal instead. 

I have translated my project into French, and I will transmit the 
text as soon as it has been presented to the Commission. 

The same dispatch contains a detailed account, practically the Eng- 
lish text, of the British proposal, and in reply Lord Salisbury telegraphed 
on May 31 that "Her Majesty's Government entirely approve the 
course which your excellency has taken on this occasion." " 

It was that day. May 31, that the whole matter came up in the Com- 
mittee of Examination at its third session, as mentioned. Mediation 
had been discussed. The report of the session continues: 

Before closing, the Committee acknowledges receipt from his Ex- 
cellency Sir Julian Pauncefote of the more detailed project which he has 
had printed to develop his project for instituting a permanent tribunal 
of international arbitration, which he brought before the Third Commis- 
sion in plenary session. This document will be printed and distributed. 

Mr. Holls read in the name of the delegation of the United States : 

1. The following memorandum: 

"Without insisting on the exact form of their project, the delegates 
of the United States are ready to amend the propositions submitted up 
to the present time to the Conference, so that these in the end shall con- 
tain what is essential in their own plan. It seems to them that it will 
not be difBcult — as a result of the numerous propositions which may be 
made, on the subject of mediation, international inquiries and special 
arbitration — to add a Project for a Permanent Tribunal of Arbitration, 
which shall include the essential points of the American project." 

2. Annex No. 7 (organization of the tribunal). 

It is probable that the French text of this latter document was not 
then prepared, for Mr. White's diary of June 1 records that, on his re- 
turn that day from London to The Hague, "I found that our whole 
general plan of arbitration will be today in print and translated into 
French for presentation. I also find that Sir Julian Pauncefote's ar- 
bitration project has admirable points." He recites the provisions of 
the British project and adds that "from a theoretical point of view, I 
prefer to this our American plan of a tribunal permanently in ses- 
sion. * * * During the morning Sir Julian came in and talked over 

" Miscellaneous No. 1 (1899), at dates cited. 
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our plan of arbitration as well as his own and that submitted by Russia. 
He said that he had seen M. de Staal, and that it was agreed between 
them that the latter should send Sir Julian, at the first moment possible, 
an amalgamation of the Russian and British plans, and this Sir Julian 
promised that he would bring to us, giving us a chance to insert any 
features from our own plan which, in our judgment, might be important. 
He seemed much encouraged, as we all are." 

On that same June 1 the English and French texts of the British 
project were received in London. The next day, June 2, Mr. White 
records that "during the morning De Martens, Low, Holls, and myself 
had a very thoroughgoing discussion of the Russian, British and Amer- 
ican arbitration plans. * * * After a long and intricate discussion 
we separated on very good terms, having made, I think, decided progress 
toward fusing all three arbitration plans into one which shall embody 
the merits of all." 

The American project being before the Committee of Examination as 
the third one of like purpose, it is now time to see what it provided. 
Without being essentially changed from the form in which it appeared 
in the instructions to the delegates, it had undergone some revision and 
the text, submitted to the Committee in French, reads in English as 
follows: 

Resolved, that, with a view to aid in preventing armed conflicts by 
pacific means, the representatives of the sovereign Powers assembled 
at this Conference are invited by the present resolution to propose to 
their respective governments to enter into negotiations for the adoption 
of a general treaty having for its object the following plan, with such 
modifications as may be essential to secure the adhesion of at least nine 
sovereign Powers,!^ at least eight of which must be European or Amer- 
ican Powers, and at least four of which must be of the number of sig- 
natories of the Convention of Paris, the Empire of Germany being con- 
sidered as succeeding to Prussia and the Kingdom of Italy to Sardinia. 

L The Tribunal shall be composed of persons chosen on account of 
their high integrity and their competence in international law by a 
majority of the members of the highest court of justice existing in each 
of the adhering states. Each state signatory of the treaty shall have one 
representative in the tribunal. The members of it shall sit until succes- 
sors shall have been given to them in due form by the same method of 
election. 

12 The text of the paragraph from here on was substituted ia the revision. 
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2. The Tribunal shall meet for organization at a time and place to be 
agreed upon by the several governments. However, it shall not be later 
than six months after the general treaty shall be ratified by the nine 
Powers mentioned above. The Tribunal shall appoint a permanent 
clerk and such other officers as may be found necessary. The Tribunal 
shall be empowered to fix the place where it will meet and to change the 
same from time to time as the interests of justice or the convenience of 
the litigants may seem to require. It shall fix the rules of procedure to 
be followed. 

3. The Tribunal shall have a permanent character and shall always be 
ready to receive, within the limits of its own rules of procedure, new 
cases and counter-cases, these cases either being submitted by the 
signatory nations or by any other nations which shall desire to have 
recourse to it. All cases and counter-cases, as well as testimony and 
arguments to support or answer them, must be written or printed. 
All cases, counter-cases, depositions, arguments and opinions expressing 
judgment must, after the sentence shall have been pronounced, be at the 
disposition of all those who may be disposed to pay the expense of their 
transcription. 

4." Any difference whatever between signatory Powers may, by com- 
mon accord, be submitted by the interested nations to the judgment 
of this international Tribunal, but, in all cases of which the Tribunal 
shall be seized, the interested parties must engage, in addressing it, to 
accept its sentence. 

5." In each particular case, the court shall be composed according to 
the conventions agreed between the litigant nations, either that the 
Tribunal may sit as a whole or that the nations may designate some only 
of its members of an uneven member and not less than three. In the 
case where the court should comprise only three judges, none of them 
may be either a native, subject or citizen of the states whose interests 
are in litigation. 

" The radical changes in this paragraph make it advisable to reproduce the original 
text as given in Secretary Hay's instructions. Note that the text as presented re- 
versed the subject matter of this and the preceding paragraph: 

3. The contracting nations will mutually agree to submit to the International 
Tribunal all questions of disagreement between them, excepting such as may relate 
to or involve their political independence or territorial integrity. Questions of dis- 
agreement, with the aforesaid exceptions, arising between an adherent state and a 
non-adhering state, or between two sovereign states not adherent to the treaty, may, 
with the consent of both parties in dispute, be submitted to the International Tribu- 
nal for adjudication, upon the condition expressed in Article 6. 

1* The original paragraph read: 

5. A bench of judges for each particular case shall consist of not less than three nor 
more than seven, as may be deemed expedient, appointed by the unanimous consent 
of the Tribunal, and not to include a member who is either a native, subject or citizen 
of the state whose interests are in ligitation in that case. 
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6. The general expenses of the Tribunal shall be divided equally or 
in equitable proportion between the adherent Powers, but the expenses 
arising from each particular case shall be borne by those which the 
Tribunal shall indicate. The emoluments of the judges may be arranged 
in such a manner that they may be payable only when the said judges 
shall have effectively completed their duties in the Tribunal. The 
presentation of a case wherein one or both of the parties may be a non- 
adherent state shall be admitted only upon the condition « that the 
litigant states in common accord take the engagement to pay respectively 
such a sum as the Tribunal shall determine to cover the expenses of the 
procedure. 

7. Every litigant who shall have submitted a case to the international 
Tribunal shall have the right to a second hearing of his case before the 
same judges, within three months after the sentence shall have been 
verified, if he declares he can invoke new testimony or questions of law 
not raised and not decided on the first time.'" 

8. The treaty herewith proposed shall enter into force when nine 
sovereign states, under the conditions indicated in the resolution, shall 
have ratified its provisions." 

All three proposals were now before the Conference, and on June 3 
the Committee began its study of that part of the original Russian 
basis of the Commission's work which dealt with international arbitra- 
tion. It was the understanding that the court proposals would be made 
into an additional chapter under this head, and the subject was assigned 
to the order of the day for the third session of the Commission on June 5 
and for the fifth session of the Committee on June 7. As a matter of 
fact, the Commission session was devoted to adopting eight articles of 
the mediation chapter, except that at the beginning M. Beldiman of 
Rumania complained that the American project for a court had been 
pubhshed by the London Times on June 1 and by the Cologne Gazette 
the next day despite the fact that it had been marked "secret." Note 
was taken of the statement and the Rumanian delegate was assured 
that the officials had not given out the text. This had been done ad- 

''■ The original from here on read: 

"Upon condition of a mutual agreement that the state against which judgment 
may be found shall pay, in addition to the judgment, a sum to be fixed by the Tribu- 
nal for the expenses of the adjudication." 

'" The conditional clause was in the following form in the original: 

"Upon presentation of evidence that the judgment contains a substantial error of 
fact or law." 

" Cf. Scott's translation, op. cit., I, 799. 
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visedly by Mr. White, who correctly felt that some knowledge by the 
public of the proposal would greatly strengthen the chances of passing 
it through the Conference. 

On the same day Sir Julian Pauncefote, in writing to Lord Salisbury, 
discussed the three projects before the Committee in these words: 

I am glad to be able to report that the project which I laid before the 
Committee * * * has met with general concurrence, although 
amendments will be offered by the delegates of Russia and of the United 
States, who have also presented projects for a permanent tribunal. 
The British proposal, however, having been first announced and first 
presented, and being the most acceptable, will be taken as the basis of 
the deliberations of the Committee. 

In view of the opinions expressed on the subject in the Committee, 
the delegates of Russia, as well as of the United States, have decided to 
abandon their respective projects, but they intend to suggest to the 
Committee the incorporation into the British project of such features 
of their own plans as may appear worthy of adoption, and which will 
harmonize therewith. 

* * * So far as I have had an opportunity of discussing them with 
the Russian and American delegates, [the amendments proposed] do 
not appear to me to give rise to any serious objection, and I shall leave 
them to the appreciation of the Committee and to the approval of your 
lordship, which I have carefully reserved. '« 

Before examining in detail the progress of the three proposals through 
the Conference, it will be well to analyze them in order to see wherein 
they duplicate, differ from or supplement each other. Baron Descamps 
has done just this in his report to the seventh plenary session: 

The fundamental characteristics of the English project are the follow- 
ing: 

I. Designation by each of the signatory Powers of an equal number 
of arbiters inscribed on a general list as members of the court. 

II. Free choice made from this list of arbiters called to form the 
active tribunal in the different cases of recourse to arbitration. 

III. Institution at The Hague of an international Bureau serving as 
clerk to the court and providing for administrative services. 

IV. Institution of a permanent Council of Administration and of high 
control, composed of the diplomatic representatives of the Powers 
accredited to The Hague, under the presidency of the Minister of 
Foreign Affairs of the Netherlands. 

" See Miscellaneous No. 1 (,1899), at date cited. 
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The project formulated by the Russian delegation rested on the 
following bases: 

I. Designation by the present Conference, for the period which shall 
elapse until the meeting of a new Conference, of five Powers, in order 
that each of them, in case of a request for arbitration, may appoint a 
judge, either from its nationals or outside of them. 

II. Institution at The Hague of a permanent Bureau with the mission 
of eventually advising the five Powers of requests for arbitration which 
are addressed to it. 

The American project is distinguished from the other projects prin- 
cipally by the following characteristics: 

I. Nomination by the highest court of justice of each state of one 
member of the international Tribunal. 

II. Organization of the Tribunal as soon as the adhesion of nine 
Powers shall be assured. 

III. Composition of the tribunal called to sit in each particular case 
in accordance with conventions to be made between the states in dis- 
pute. These conventions may call for the sitting of all members or 
some only, in uneven numbers — at least three members. Where the 
court comprises only three judges, none of them may be a native, 
subject or citizen of the states whose interests are in litigation. 

IV. Right of states, in certain determined cases and within a certain 
time, to a second hearing of the cause, before the same judges." 

Analyzing the three projects in succession in this way, their relative 
merits become clear. Sir Julian Pauncefote's was the most advanced, 
though providing only a panel rather than a real court; the Russian and 
American schemes gave evidence of strong repression of desirable ideas 
in the fear that they might prove too strong meat for the Conference 
and consequently might militate against the success of the plan. The 
British proposal in effect presented to the Conference what it ought to 
do and threw the burden of proof as to failure to do it on the Conference; 
the other two started on the assumption that the world was ready only 
for a mincing step, and tried to disguise the motion involved in taking it. 
This is seen in the careful definition of the nine Powers in the first par- 
agraph of the American project, a definition which was written in at 
The Hague in an effort to make the scheme more palatable. As a matter 
of fact, political science is at the present moment such an inexact science 
that it is not safe to call anything impractical provided it seeks an ad- 
vance along recognized fines of improvement. The only way to prove 

i« Another translation in Holls' Peace Conference, 238-239; quoted in Scott, op. cit., 
I, 279-280. 
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such a thing impractical is to see it fail, and then remember that the 
phoenix had a habit of rising out of its own ashes. But this is meant as 
a moral, not as a criticism. For we must recognize that Sir JuHan 
Pauncefote was appealing essentially for a principle, while the originators 
of the other two projects were primarily seeking results; and at that time 
it was the part of statesmanlike wisdom to make haste slowly, and in 
some cases a mighty hard job to make it at all. 

In the sixth session of the Committee of Examination in the Salk de 
la Treve on June 9 the general discussion on the principle of a permanent 
court of arbitration began. M. Bourgeois, the president, opened in his 
capacity as French delegate with a statement on behalf of his country. 
In this noteworthy speech he made several points that must be recorded. 
"The French delegation," he said in part, "considers that there exists 
between these various projects, notably between the two projects em- 
anating from the Russian delegation and the British delegation, a sim- 
ilarity of principles and of views capable of serving as a basis for the dis- 
cussions of the Conference. Therefore it does not believe it necessary 
to deposit a particular project in its own behalf. * * * It is in the 
same spirit of profound prudence and with the same respect for national 
sentiment that, in each project, the authors have abstained from putting 
forward the principle of permanence of judges. Indeed, it is impossible 
to overlook the difficulty, in the actual political situation of the world, of 
estabUshing a Tribunal composed in advance of a certain number of 
judges representing the different countries and sitting in a permanent 
manner in successive cases. ^^ * * * Freedom of recourse to the 
arbitral court and freedom in the choice of arbiters would seem to us, 
as to the authors of two projects, the very conditions of success in the 
cause which we are unanimous in desiring to serve usefully. * * * 
The French delegation considers it quite possible to assign to this per- 
manent (bureau) a more efficacious role. It thinks that this bureau 
might be invested with an international mandate, clearly limited, giving 
to it a power of initiative proper to facilitate in a great many cases re- 
course of the Powers to arbitration." 

* True in 1899, but consider how possible it proved to be in 1907, respecting the 
Court of Arbitral Justice, after the Permanent Court had been functioning only five 
years. 
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Sir Julian Pauncefote read a declaration: 

Before beginning the very interesting discussion which must occupy 
us today, I desire to take the occasion to express my thanks to my 
Russian and American colleagues who have graciously consented that 
the project for a Permanent International Tribunal of Arbitration 
which I have had the honor to deposit in Commission should be the 
basis of our deliberations. From the projects which they have deposited 
improvements on mine may be drawn and the Committee will appreciate 
their value as well as that of other amendments which will doubtless 
be presented to us. * * * I am persuaded that, owing to the excep- 
tional talents which we have the advantage of possessing in the body of 
this Committee, we shall succeed in producing a result worthy of the 
mandate so nobly intrusted to the Conference by his Majesty the 
Emperor of Russia. 

Chevalier Descamps as reporter then formally opened the discussion 
by making a preliminary statement. " The constitution of a permanent 
tribunal of arbitration," he said, "responds to the juridic conscience of 
civilized peoples, to the progress achieved in national life, to the modern 
development of international litigation, and to the need which compels 
states in our days to seek a more accessible justice in a less precarious 
peace. It can be a powerful instrument in strengthening devotion to law 
throughout the world. And it is a fact of capital importance that three 
projects of this kind have been presented by three great Powers. 

"The institution of permanent arbitral jurisdictions is not an innova- 
tion without precedents in international law. For instance, the Bern 
Convention of October 14, 1890, contains the institution of a free ar- 
bitral tribunal, to which the German delegation, from the time of the 
first Conference of 1878, wishes to intrust still more important duties. 
Other ofiices of a jurisdictional character function under permanent 
forms in international law. The estabUshment of a permanent tribunal 
of arbitration does not present insurmountable difficulties and it may be 
an important factor in the international problem which is before the 
Hague Conference. 

"The difficulties which the realization of the magnanimous views of 
the Emperor of Russia has encountered in other fields are another reason 
for us to urge forward the organization of mediation and arbitration. 
We must develop and consoUdate the organic institutions of peace. 
There is on this point a general expectancy in every land, and the con- 
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ference can not, without serious disadvantages, disappoint it. The 
proportions which we shall give to the work that we are about to under- 
take will be, without doubt, modest; but the future will develop whatever 
fertility this work has for the welfare of the nations and for the progress 
of humanity. As for the delegates to this conference it will be, without 
doubt, one of the greatest joys of their lives to have cooperated in the 
achievement of this result, — the fraternal approach of the nations and 
the stability of general peace." 

Chevalier Descamps added that some improvements might be made 
in the projects by borrowing certain provisions from the project worked 
out by the Interparliamentary Union, and reserved the right to bring 
suggestions from this source forward in the course of the proceedings. 
Since this was done and had much to do with the resultant practical 
qualities of the court, the Union's project may be considered the fourth 
source of the Permanent Court. Secretary Hay's memorandum in- 
dicates that it was also one of the prototypes of the American proposal. 
The Union's project was the product of four years' study, the subject 
having first arisen at the third conference at Rome in 1891, when the 
Interparliamentary groups were asked in a resolution to put it on the 
order of the day of the next conference. At Bern in 1892 Professor 
Hilty of Switzerland presented a proposition covering neutrality, laws 
of war, mediation, arbitral procedure and the rudiments of a court. 
This proposition was referred to a commission of six members of which 
the Hon. Philip Stanhope (now Lord Weardale) was reporter. He 
enlisted the support of Mr. Gladstone, then premier, who wrote a letter 
to the members of the bureau in 1893 commending the scheme. The 
present Lord Weardale at the 1894 conference submitted the resolutions 
decided on by the commission and at the sixth conference in 1895 at 
Brussels the project was adopted on the report of Senator Houzeau de 
Lehaie of Belgium. The commission was continued with Chevalier 
Descamps as its president and he was specially charged with securing the 
adoption of the scheme by the Powers, a duty which led to the prepara- 
tion of the essay already several times referred to.^^ 

Dr. Zorn of Germany took the floor after Chevalier Descamps had 

" See Union inter parlementaire, Resolutions des confirences, * * * par Chris- 
tian L. Lange. Misch & Thron, Brussels, 1911, pp. 12-13, 40-42, 44-46, 53-56. 
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finished. He had listened, he said, with the greatest attention and pro- 
found emotion to the declarations of Messrs. Bourgeois, Pauncefote 
and Descamps. He realized the solemnity of this hour when the rep- 
resentatives of civilized states had spoken on one of the gravest problems 
which could be discussed. He hoped that a day would come when the 
noble wish of his Majesty the Emperor of Russia may be entirely ful- 
filled and when differences between states shall, for the most part and 
so far as they do not touch vital interests and national honor, be brought 
before a permanent international jurisdiction. But, he added, "filled 
as I am personally with this hope, I cannot, I must not give myself up 
to illusions, and such, I am certain, is the opinion of my government. 
We must clearly recognize that the innovation proposed for examination 
by the Committee is still in the state of a noble project. It cannot be 
realized without allowing many risks, even many dangers, of which 
prudence must take account. Is it not advisable to wait until prelim- 
inary experiments can be made of this order of ideas? If these experi- 
ments can succeed and if they should confirm our hopes, the German 
Government will not hesitate to try them by accepting the attempt at 
arbitration of a much more extended character than it has practiced 
up to the present time. But it cannot pronounce on the organization 
of a permanent tribunal before having previously had satisfactory 
experience of an occasional court of arbitration. Under these condi- 
tions, * * * I regret to have to ask a return to Article 13 of the 
original Russian project, for this project exactly represents the opinion 
of the Imperial German Government, according to my view."^^ 

This statement, however it was disguised by fair words and left- 
handed promises of interest, was nothing more or less than an announce- 
ment that Germany intended to stick to the old order without a serious, 
or even a fair, attempt to improve that order. One may honestly be- 
lieve a certain step is wrong and refrain from taking it without fault, but 
to reject out of hand a step, that one approves, simply because it has 
never been taken and allegedly is not yet fully enough precedented — well, 
is not logical. Nor did Dr. Zorn's attitude convince the Committee. 

M. Asser of Holland admitted that it might be useful to make ex- 

22 This and the succeeding account of proceedings is taken, by translation or sum- 
mary, from Conference intemationale de la Paix, IV, 18-21. 
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periments, but so far as concerned occasional arbitration they had al- 
ready been made. Those which remained to try were precisely those 
that the projects under discussion proposed, since they anticipated the 
institution of a court to which the states would have the choice of re- 
ferring without ever being obliged to do so. It seemed that the conclu- 
sion of Dr. Zorn might be less absolute and that, without receding from 
the opinion he had just developed with an emphasis which had strongly 
affected the Committee, he might abstain from opposing the establish- 
ment of a permanent tribunal of arbitration and consent to consider it, 
in the expression of Count Nigra, as a temporary "permanent tribunal." 

Dr. Zorn did not deny the value of M. Asser's argument, but he raised 
more than one objection. Especially was there an indisputable difference 
between an occasional arbitration and the institution of a tribunal 
charged permanently with exercising the role of arbiter, following a code 
of procedure and rules determined in advance. Further, the German 
delegate recalled that the Russian Government had changed its initial 
project. The German Government had accepted the original Russian 
project, and not another, as the basis of the work. He could not at that 
time accept, even as a matter of experiment, the institution of a tem- 
porary "permanent tribunal" because: (1) this institution was not pro- 
vided for in the initial program of the Russian Government; (2) in 
reality, it is very probable that the temporary permanent tribunal would 
not be long in becoming definitive. He therefore insisted on reserving 
as to the future. 

Count Nigra of Italy, experienced not only as a diplomat but as a 
statesman, appealed directly to Dr. Zorn's spirit of conciliation and in a 
few words pointed out the consequences of a too absolute decision on a 
question which interested all humanity to so great a degree. "The im- 
patience with which the results of our work are awaited by public 
opinion," he said, "is so great that it would be dangerous to refuse 
acceptance of a court of arbitration. If the Conference opposes to this 
impatience a non possumus or inadequate satisfaction, the fraud would 
be violent (la deception serait vive). The Conference in this case would 
incur a grave responsibility towtod history, toward the world and to- 
ward the Russian Emperor himself." Chevalier Descamps supported 
Count Nigra's statement. 
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Dr. Zorn responded that he was extremely sensitive to these considera- 
tions and would take the most careful account of them by not abstaining 
from participation in the work of the Committee, but it must be under- 
stood that he could not engage his government. His formal declaration 
reserved his (that is, Germany's) "subsequent freedom of action." 
To that reserve no one could have objected in the first place, if it had 
been made without the accompaniment of the unfortunate discussion. 

"When the Russian Government formulated its first propositions 
concerning arbitration," explained M. de Martens after Dr. Zorn's res- 
ervation, "it undoubtedly had in mind only the general lines of the proj- 
ect which it first distributed, but this project, it was well understood, 
was only a skeleton and necessarily allowed of numerous develop- 
ments. * * * There are in the various projects under discussion 
provisions which could naturally provoke the fears Dr. Zorn has inter- 
preted, but this is only a misunderstanding which it will be easy to dis- 
sipate in the course of the amicable discussion which is going to take 
place." 

M. de Martens suggested heading the project by a provision spe- 
cifically indicating the court's optional character. Sir Julian Pauncefote 
expressed the belief that this was already taken care of, Count Nigra 
suggested a change to the stipulated effect in the first article. Chevalier 
Descamps thought the whole question might be resolved by putting the 
word "free" in the court's title, and M. Bourgeois ended the discussion 
by saying that the Committee was unanimous in declaring that the court 
must not be obligatory for anybody and suggesting that, the principle 
being fixed, the question should be settled in its proper place in the 
course of the proceedings. This suggestion was accepted. 

M. Odier of Switzerland nevertheless asked to support expressly the 
declarations of Chevalier Descamps and Count Nigra in favor of a court, 
and as he represented not only a neutralized but a small state it is in- 
teresting to read his words: 

More than one hope, more than one expectation, of arbitration has 
dawned on the world; and popular opinion has the conviction that in this 
direction, above all, important steps will be taken by the Conference. 
No one can deny, in fact, that we are able at this moment to take a new 
and decisive step in the path of progress. Shall we draw back, or re- 
duce to insignificant proportions the importance of the innovation ex- 
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pected of us? If so, we should arouse a universal disappointment, the 
responsibility for which would press heavily upon us and our govern- 
ments. The serious innovation which we can offer humanity is the 
constitution of a permanent body which may render manifest to the 
eyes of the world, tangible as it were, the progress realized. 

Professor Heinrich Lammasch now spoke for Austria-Hungary and 
took the statesmanlike attitude for a delegate from a country unsym- 
pathetic with the thing proposed. If Germany had said no more it 
would have been fortunate and an honor to her perspicacity. Professor 
Lammasch said he was not opposed to consideration of the Pauncefote 
project as a basis of discussion, although the eventuality of a court was 
not indicated in the Muravev circular and, despite the fact that he could 
not declare that Austria-Hungary was ready to support the establish- 
ment of a permanent tribunal, which might be conceived in very divers 
forms according to the course of the discussions in Conference. He 
accepted the project as a basis of discussion so as not to hold up so im- 
portant a work of the Conference and would contribute to this discussion,, 
on the understanding that his participation should have only the char- 
acter of a preliminary examination and in no wise should engage his 
government. Thus he responded fully both to his duty to his country 
and to the world. 

Mr. HoUs put in an appeal on behalf of the United States in which he 
said in part: 

I have listened with the greatest attention to the important exchange 
of opinion which has just taken place between the representatives of 
different great European states. It has seemed proper to me, represent- 
ing, as it were, a new Power, that precedence in the discussion should 
naturally be given to the delegates of the older countries. This is the 
first occasion upon which the United States of America takes part under 
circumstances so momentous in the deliberations of the states of Europe^ 
and having heard, with profound interest, the views of the great Eu- 
ropean Powers, I consider it my duty to my government, as well as to 
the Committee, to express upon this important subject the views of 
the Government of the United States with the utmost frankness. 

I join most sincerely and cordially in the requests which have been 
addressed to the honorable delegate of the German Empire. 

Nowhere has opinion expressed itself with more energy than in the 
United States in favor of the initiative of his Majesty the Emperor 
of Russia; nowhere has opinion given rise to more ardent wishes for the 
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success of this Conference. By hundreds we have received communica- 
tions in this sense coming not only from the United States of America 
but from the entire American continent; and these addresses are signed 
by organizations of the highest standing and with full authority. 

Consequently we find ourselves bound by a kind of moral engage- 
ment, solemnly contracted not between governments but before human- 
ity himself. Let us all, as is the tendency of us Americans, take a point 
of view purely practical and let us consult the world's opinion. This 
opinion is very impatient, as has just been said, and it is necessary to 
add some thing more; it is uneasy. On account of the interest, vital 
for it, which we have to discuss, it fears that we may reach results entirely 
apparent and platonic. And it is necessary to recognize thoroughly 
that these anxieties have their origin in the experiences of a recent past. 
A conference which interested all humanity, che conference on labor, 
has already met in Berlin under the noble and generous inspiration of 
the Emperor William. What was the result? Purely platonic. 

Public opinion again awaits. It will not pardon us for a new dis- 
appointment and the very hopes that it places in us indicate the measure 
of the disappointment which the failure of our labors would cause. 
Undoubtedly M. Zorn is correct as to the difference between occasional 
arbitration and the first Russian project, but from the practical point 
of view, that which preoccupies opinion, I consider that we shall have 
done nothing if we separate without having established a permanent 
tribunal of arbitration. 



This appeal to listen to the voice of the world was warmly supported 
by M. Asser, Sir Julian Pauncefote and Count Nigra, after which the 
articles of the Pauncefote project went under discussion. 

How the project grew under the hands of the Committee and the 
Commission, and how the articles were finally passed without discussion 
in the seventh plenary session of July 25 is a narrative beyond the scope 
of this paper. Once the discussion was under way, the work of whipping 
the project into shape went on rapidly, the first reading being completed 
in the sixth, seventh and eighth sessions of the Committee on June 8, 
12 and 21. In the twelfth session on July 1 and the thirteenth on July 3 
the project had its second reading in Committee, involving considerable 
discussion, and there was a third reading of the whole convention as we 
know it in the fifteenth (first special) session on July 15, this being 
necessitated by a decision of the Commission to combine the several 
matters relating to pacific settlement of international disputes into a 
single convention. In the second special session on July 17 an amend- 
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merit by Portugal seeking to establish the court as the preferred tribunal 
was rejected, and a few textual clarifications were made. 

The Commission took it up in the fifth session on July 17, after varied 
discussion on textual details, resulting in re-reference to the Committee 
on certain points. This session gave the Permanent Court title its first 
reading. The second reading and adoption took place in the Commis- 
sion's seventh session on July 20, when more or less revision of a detailed 
character took place in Articles 23 and 24 and a long discussion occurred 
dealing with the facultative character of Article 27. The plenary session 
of July 25 brought out only the Conference's satisfaction with the work 
done. 

So came into existence the court which is the predecessor of the one 
that will henceforth attract most of the attention of the public, the Court 
of Arbitral Justice. Since 1902 the Permanent Court of Arbitration has 
been in working order and has increasingly gained the confidence of 
sovereign states. Begun with 26 signatory states as members, the con- 
stituent convention as revised in 1907 was signed by 43 states and has 
been ratified by 26 states and adhered to by Nicaragua, which failed 
to sign at the Second Conference. But a protocol signed at The Hague 
on June 14, 1907, by the states contracting in 1899, provided for the 
reception and recording of adhesions from those states added to the 
Second Conference, it being determined that admission was contingent 
on acceptance of the work already done. In accordance with this deci- 
sion, so far as related to the Convention for the Pacific Settlement of 
International Disputes, of which Articles 20-29 contained the provisions 
relating to the Permanent Court of Arbitration, the -ptoces verbal of 
adherence was signed by 17 states. Norway and Sweden had between 
1899 and 1907 separated, their joint action at the Conference of 1899 
becoming effective for each; so that 44 states are now bound by the pro- 
visions of the 1899 convention. The form of this convention was very 
slightly changed in 1907 so far as the Permanent Court of Arbitration 
was concerned. Only four paragraphs were introduced and one was 
suppressed. Only ten textual changes were made, of which four were 
purely linguistic. All of the alterations were relative to technical pro- 
cedure or precision in the conduct of court affairs. Abyssinia, Albania, 
Costa Rica and Honduras are at present the only sovereign states not 
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contractants to the court. The first is deficient in legal machinery, 
the second too new for membership, and the last two are members of the 
Central American Court of Justice. The court has truly become world- 
wide in its scope. 

As to legal business, its record has been quite as significant. The court 
was declared formed by a note of the Netherland Minister of Foreign 
Affairs on April 9, 1901, and from that date until May 22, 1902, it 
awaited business. On the latter date the compromis for the first case, 
the Pious Fund of the Californias, was signed. From that date until the 
present time business has been pending in some stage all of the time, 
except for the period from August 8, 1905, to March 14, 1908. That 
period, it will be noted, included the year of the Second Conference. 
In the first three and a half years of the court's functioning four cases 
were referred to it, with two pending for some of the time. The second 
stage of the court may be said to begin with the compromis of the Norway- 
Sweden maritime frontier case on March 14, 1908, and from then to the 
present ten cases have been heard, one being compromised out of court. 
Two cases are pending and for a few days three have been in process. 

When we consider that all of the cases coming before the court rep- 
resent problems that diplomacy has failed to solve, its efficacy can be 
better appreciated. But each of these unsolved problems constituted 
a sore spot in the relations between states that has or would fester, and 
so have its widening deleterious influence on friendly intercourse. The 
mere presence of the court has in many instances prevented differences 
from becoming acute and so unsolvable, and its value in this indirect 
respect is probably greater than in the actual solution of contentions. 
Any question can be adjusted if the disputants are sincere in seeking a 
solution and the Permanent Court of Arbitration has put the burden of 
proof against insincerity m the effort. It has done all this because, in 
the first place, the world generally desired it, and, in the second place, 
because Sir Julian Pauncefote (later Lord Pauncefote), Russia through 
Frederick de Martens, the United States through John Hay, David 
Jayne Hill, Andrew D. White and his colleagues. Chevalier Descamps 
of Belgium, and the Interparliamentary Union through its project, 
made the possibility, desired and discussed by about 75 devoted souls 
through half a dozen centuries, a reality at the First Peace Conference. 
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Before examining the Court of Arbitral Justice, it will be well to call 
attention to prototypes of the Permanent Court of Arbitration, the 
history of one of which at least considerably affected the origin of the 
plans for the Court of Arbitral Justice in 1907. In the official report on 
the project of this convention, Dr. James Brown Scott referred at some 
length to Article 9 of the Articles of Confederation of 1781 under which 
the United States first attempted to establish a government. In it 
"arbitration of international difficulties between the States was estab- 
lished in principle and in fact. * * * Even a superficial examination 
of (its) provisions shows the striking likeness between the court of The 
Hague and its American predecessor and prototype. The history of 
the American court of arbitration is quickly told: it failed to justify its 
existence and, lacking the essential elements of a court of justice, it 
was superseded within ten years of its creation by the Supreme Court." ^* 
The American delegation in 1907 knew of this prototype of the Per- 
manent Court of Arbitration and the knowledge of its character and 
history helped at that time to strengthen the new court project by in- 
dicating what to avoid in its construction. It was not, however, brought 
forward as a horrible example, most likely for the reason that this might 
have created a certain prejudice in the minds of some delegations. The 
other precedent is to be found in the Treaty of Vienna of 1815, Ar- 
ticle 63. I do not know that it was mentioned at either Conference, but it 
may be cited in a line. The article in question ends with this statement: 

The (Germanic) Confederated States Ukewise engage not to make war 
under any pretext and not to prosecute their differences by force of 
arms, but to submit them to the Diet. It will attempt the method of 
mediation by means of a commission; if it does not succeed and a juridic 
sentence becomes necessary, it will be provided by a specially organized 
Austregal judgment (Austregal-Instanz) , to which the litigating parties 
shall submit themselves without appeal. 

The only apparent outcome of this provision seems to be described in 
Moore's International Arbitrations, 5056-5057: "By a decree of the Diet, 

2' On this interesting bit of history see the report in 1 Deuxieme Confirence, 350; 
American Addresses, etc., 117-118; Scott's Hague Peace Conferences, 1, 428-430, 460- 
464; 2 this Journal, 776-777, 807-810, at which these further citations are given; 
J. C. Bancroft Davis, 130 U. S. 1-lxii; Carson's History of the Supreme Court of the 
United States, I, 66-79; Jameson's Essays on the Constitutional History of the United 
States, 3 



THE OBIGIN OF THE HAGUE ARBITBAL COURTS 801 

made at Frankfort October 30, 1834, provision was made for the estab- 
lishment of an arbitral tribunal, for the purpose of deciding upon any 
differences arising between the States as to the interpretation of the 
Constitution of the Confederation, or as to the limits of the cooperation 
accorded to the States in the execution of certain determinate rights of 
sovereignty. Each of the seventeen members of the ordinary assembly 
of the Diet was to name every three years, from the State which he 
represented, two eminent men, one from the judicial and the other from 
the administrative branch of government; and from the thirty-four 
persons so named as arbitrators, arbitral judges, not to exceed eight in 
number, and an umpire, were to be chosen, in a prescribed manner, for 
the decision of each difference as it might arise." ^^ 

Denys p. Myebs. 

2*23 Br. and For. State Papers, 1191. 

[The concluding part of this article will appear in the next number of 

the Journal.] 



